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Before the 

FEDERAL COMMUNICATIONS COMMISSION 

Washington, DC 20554 

 

 

In the Matter of ) 

 ) 

Acceleration of Broadband Deployment ) WC Docket No. 11-59 

Expanding the Reach and Reducing the Cost of ) 

Broadband Deployment by Improving Policies ) 

Regarding Public Rights of Way and Wireless ) 

Facilities Siting ) 

 

 

 

REPLY COMMENTS OF THE CITY OF EL CERRITO 

The City of El Cerrito (“City”) files these comments in response to the Notice of Inquiry 

(“NOI”) released April 7, 2011, in the above-entitled matter.  The City’s comments are limited to 

responding to the misleading statements of PCIA and CTIA regarding the City’s temporary 

moratorium on a narrow class of wireless telecommunication facilities.  It was particularly 

disappointing to the City to read those characterizations of the moratorium because it was 

enacted in part to provide an opportunity to determine whether the City could develop new 

regulations that would accelerate the deployment of wireless technology, including broadband.  

Seeing actions that attempt to advance the dual interests of the telecommunications industry and 

the public mischaracterized as interference with the Federal goal of broadband deployment—

presumably to provide a basis from which to argue for further restrictions on local control over 

land use decisions and for the industry’s financial benefit and not out of concern for good public 

policy—leaves the City with little choice other than to conclude that the telecommunications 

industry is not engaged in this process in good faith. 

 

As an initial matter, the City notes that it only learned about the statements from PCIA 

and CTIA because of the efforts of the International Municipal Lawyers Association (“IMLA”) 

to alert local governments.  Since the two organizations did not have the common decency to 

inform the local government agencies themselves, if not for IMLA’s intervention, the City would 

have been denied an opportunity to respond.  Since the City believes that PCIA’s and CTIA’s 

comments misrepresent the nature and effect of the moratorium, perhaps it is no surprise that 

they did not inform the City of its inclusion in their respective comments in this proceeding. 

 

To understand the manner in which PCIA and CTIA have misrepresented the City’s 

ordinance, it is helpful to know a little about El Cerrito’s current regulatory framework for 

wireless telecommunications facilities.  Under most circumstances, collocation of facilities 
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requires no City approval at all.1  Collocated facilities that are not exempt and facilities that are 

affixed to existing structures require only a use permit and design review that can be approved 

administratively, when the facilities are located in one of four zoning districts.
2
  Under those 

regulations, the City’s experience has been that the overwhelming majority of new wireless 

telecommunications facilities applications propose to place the facilities in one of those three 

zones and to affix them to existing structures, resulting in a fast administrative approval process. 

Other types of facilities and facilities in other zoning districts require design review approval 

from the City’s Design Review Board and a conditional use permit (“CUP”) from the Planning 

Commission.  Even that process has been relatively quick, and the City has received few 

complaints from the wireless telecommunications industry about it. 

 

It also may be helpful to understand something about the City’s topography:  “The 

topography of El Cerrito is characterized by a gently sloping plain in the western portion of the 

city (nearest the bay) and the west-facing slopes of the Berkeley Hills, which rise above the bay 

to an elevation of approximately 900 feet.  The city is divided into two topographic regions:  the 

lower elevations characterized by a traditional grid pattern of development and the higher 

elevations with steeper slopes and a development pattern prescribed by the contours of the 

land.”
3
  It is the City’s understanding that the hilly terrain creates some challenges for wireless 

providers to achieve complete coverage, and the City has worked with them to fill any gaps in a 

manner that balances residents’ and businesses’ interests in good service with the public’s 

interest in a visually appealing environment. 

 

In September 2009, the City received an application from T-Mobile to construct the first 

new monopole in the City since 2001.  The application proposed a 70-foot-tall pole with up to 12 

antennae in the “monopine” style; it would have been located on property owned by the Boy 

Scouts, which was once used as a quarry.  The property is zoned PR (Parks and Recreation), but 

is not rural land in an isolated corner of the City.  It is surrounded by a residential neighborhood 

and a highly used park.  The closest residence would have been 285 feet away, the park 117 feet 

away.  

 

As City staff got further along in the processing of the application and the public 

discussion of the project began in earnest, the staff began to contemplate an issue that was not 

receiving much attention:  isn’t there a better way to do this?  El Cerrito residents and businesses 

want fast wireless internet access and reliable cell phone service.  Staff understood that that 

demand was likely to drive wireless providers to increase the amount of equipment installed in 

the City.  In light of the rapid advances in wireless technologies, however, it seemed to the City 

staff that there must be a way to accomplish full coverage of the City by all interested wireless 

providers in a manner that would not necessitate a string of 70-foot-tall poles running across the 

hilly portion of El Cerrito.  At that point, they concluded that they should propose to the City 

                                                
1
 Collocated facilities are exempt from the City’s ordinance as long as the existing facility was approved by the City, 

it will not exceed the height of the existing facility, and it will be consistent with applicable massing limitations.  El 

Cerrito Municipal Code (“ECMC”) § 19.28.020(A). 

2
 ECMC § 19.28.050. Exempt facilities must also be designed to minimize visibility. ECMC § 19.28.040(E)(4) and 

(E)(5). 

3
 City of El Cerrito 1999 General Plan at 3-5, http://www.el-cerrito.org/planning/pdf/GPCHAPTER_3.pdf. 
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Council a temporary moratorium on new wireless telecommunications facilities that require a 

conditional use permit.  Their view was that such a moratorium would give them time to 

understand current and upcoming technologies better so that they could prepare an overhaul of 

the applicable ordinance to make it easier for wireless providers to deploy those new 

technologies.  That process is underway. 

 

It is important to note two relevant features of the moratorium ordinance approved by the 

City Council.  First, it applies only to the issuance of CUPs for wireless telecommunications 

facilities.  The overwhelming majority of wireless providers have been able to meet their 

facilities needs in El Cerrito without a CUP. In fact, both the most recent new wireless 

telecommunication facility and the most recent facility upgrade processed prior to enactment of 

the moratorium did not require CUPs. Moreover, the ordinance specifically states that the City 

will accept and process applications for CUPs during the moratorium.  No other company has 

submitted such an application since the moratorium went into effect, although the staff has 

received several inquiries.  Second, the ordinance includes a provision for a wireless provider to 

submit an application for a conditional use permit and accompany it with written evidence 

supporting an argument that the moratorium either discriminates among providers of functionally 

equivalent services or prohibits or has the effect of prohibiting the provision of personal wireless 

services.  If the decisionmaking body finds that evidence submitted is sufficient, then it may 

approve the application despite the moratorium. That provision was crafted to be consistent with 

47 U.S. 332(c)(7)(B), and thereby protect the interests of wireless providers.
4
  T-Mobile never 

availed itself of the opportunity to supplement its application with such evidence, apparently 

choosing instead to secretively and misleadingly complain about the City’s policies to the 

Commission through industry representatives. 

 

To address a few specific points regarding the way in which CTIA and PCIA 

characterized the City’s moratorium: 

 

• PCIA’s comments about the City’s moratorium appear in a section entitled, 

“Excessive Collocation Application Requirements Unnecessarily Delay 

Deployment.”
5
  As noted above, the City’s moratorium applies only to an extremely 

narrow set of collocated facilities and does not affect the vast majority of such 

facilities, which are either exempt from the City’s ordinance or can be approved 

administratively.  More broadly, the comment states only how long the moratorium 

has been in effect, providing no contextualizing information about it and thereby 

potentially misleading readers about its purpose and effect. 

• CTIA’s comments state that “wireless opponents” “obtained” the moratorium, 

“forc[ing]” T-Mobile to cancel its plans for the project.
6
  The City obviously does not 

think that is a fair representation of the facts.  In particular, the decision to pursue a 

                                                
4
 The moratorium was first adopted as Ordinance No. 2010-07 on May 17, 2010.  It was extended by Ordinance 

Nos. 2010-08 and 2011-03.  Copies of the ordinances are attached as Exhibit A.  The scope of the moratorium is set 

forth in Section 2 of all ordinances.  The two exceptions described are set forth in Section 3 of all ordinances. 

5
 See Comments of PCIA – The Wireless Infrastructure Association and the Das Forum (A Membership Section of 

PCIA), WC Docket No. 11-59, Ex. B at 6. 

6
 See Comments of CTIA—The Wireless Association, WC Docket No. 11-59, at 16. 
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moratorium was internally driven and intended to improve local regulation, not to kill 

a particular project.  Additionally, the ordinance provided an opportunity for  

T-Mobile to pursue the application despite the moratorium, and T-Mobile chose to 

put the project “on hold” instead. 

 

According to the NOI, the goal of this proceeding is to develop national policy that 

maximizes consumer and industry benefit by accelerating broadband deployment, in part, by 

improving wireless facilities siting requirements.  The City’s moratorium was enacted for the 

same purpose.  One wireless service provider’s pending application was paused as a result.  That 

company neither modified its proposal to avoid the moratorium nor used the procedures in the 

moratorium ordinance to obtain a hearing on the application.  No other provider has thus far 

informed the City that it has been negatively affected by the moratorium.  The City believes that 

the Commission should place more emphasis on the nature of the moratorium and the future 

outcome of its policy review than on the minor ill effects of the moratorium on a single wireless 

services provider. 

 

Respectfully submitted, 

 

 

By: /s/ Sky Woodruff 

Meyers, Nave, Riback, Silver & Wilson 

555 12th Street, Suite 1500 

Oakland, CA  94607 

(510) 808-2000 

 

Attorneys for the City of El Cerrito 

 

 

 
1706077.2 




































	FCC Reply Comments 083011(2)
	Exhibit A
	2010-07 Wireless Ord
	2010-08 Wireless Ord
	2011-03 Wireless Ord

